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RESTRAINING ORDERS AMENDMENT BILL 2011 

Second Reading 

Resumed from an earlier stage of the sitting. 

MS J.M. FREEMAN (Nollamara) [3.06 pm]: I will continue where I left off.  

The ACTING SPEAKER (Mr A.P. O’Gorman): If members wish to have a conversation, they should leave 
the chamber as quickly as possible. We like to hear the member on her feet, rather than the conversations taking 
place around the chamber.  

Ms J.M. FREEMAN: I was taking the opportunity in this debate to acknowledge the good work of the refuge 
run through the City of Stirling. It is one of the last two councils that actually operates refuges. In particular, I 
wanted to note that in 2009, it celebrated 30 years of operation. It is up to its thirty-second year. I think that is a 
testament and probably an indictment on our community that we still require that service and still have not 
addressed the plight of women who have to flee their homes and gain domestic violence restraining orders or 
violence restraining orders. 

I note that one of the issues in the national plan to reduce violence against women and children, and federal 
government funding, is keeping women in their home and the important role that violence restraining orders 
play. I pointed out to the minister when he was in Parliament that part of that process is making violence 
restraining orders and domestic violence restraining orders effective. If a restraining order is breached after the 
first time, the capacity to keep women and children in their homes is greatly undermined. Part of the capacity for 
women and children to be protected from violence perpetrated against them is their capacity to also to be 
protected from the psychological impact of that violence. It is very important to enable women to stay in their 
homes. 

I understand that aspects of the restraining orders are very difficult. It is fraught with people feeling that 
procedural or natural justice needs to be played out, because we have this idea that we need to note that 
relationships are complex. That is because we have this idea that relationships are so complex that we need to 
take note. They are that complex, but we need to be really clear in the community that family violence 
perpetrated against predominantly women and children is completely unacceptable. Although I accept that this 
legislation is a good move, I wonder whether it is still a move too far away and a move that does not make that 
statement strongly enough in the community. 

The “National Plan to Reduce Violence against Women and their Children” is an important document with 
which I encourage all members to acquaint themselves. If the sorts of violence that occurs against women and 
children in families occurred in the streets in our communities, there would be an outcry. There would be 
mandatory sentencing, there would be all sorts of police laws and all sorts of things. Yet we can continue to 
allow a serious indictment on the community to occur in relative silence, even though the community is much 
more aware of it. Part of that is the important role the White Ribbon Day campaign plays, which the member for 
Victoria Park discussed, and part is also our capacity to examine these national plans and operate within them to 
go forward.  

I am continuing to talk about this matter because I am waiting for the Attorney General to come back into the 
house so that I can ask what role the Attorney General’s office is playing in the application of the national plan 
to reduce violence against women. I note in March 2011 there was an agreement between the Australian 
Attorneys General to implement a national scheme for the recognition of violence restraining orders. Currently, 
someone coming across the border fleeing family violence must register in WA a violence restraining order 
against the perpetrator of that violence. Many people do not know that. They are much more of the view that we 
have a national system. My understanding is that there is an agreement to put legislation together so that those 
VROs and family violence restraining orders would be recognised across borders. In a country that has 
celebrated more than 100 years of Federation, one wonders why that has not occurred by this time. I am 
interested to know, given that the agreement was made in March 2011, why the opportunity was not taken to 
include that aspect in this legislation. I therefore ask the Attorney General to report on the progress of the 
legislation to recognise our VROs across borders and why it was not deemed urgent for inclusion in this 
legislation. 

I also note that for some time now we have had a state strategy to reduce violence against women and family 
violence—since 2000. I congratulate the Department for Communities and the Department for Child Protection, 
which is the office now responsible for the prevention of domestic violence, for the good work they have done 
over the years in this area. I note that the Department of the Attorney General was involved in the development 
of the recent 2009–13 state strategy. One aspect of that strategy reads — 
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… Audit of the Armadale Domestic Violence Intervention Project undertaken in 2005 provided clear 
evidence that government departments, community sector organisations and the community must have 
the capacity to respond and work together as seamlessly and consistently as possible if family and 
domestic violence is to be effectively addressed. 

That is a really important aspect of the strategy. Although I acknowledge that this legislation goes part way to 
that, part of any change in restraining orders, such as this legislation, is the impact for conveying that to the 
community and making people aware of it. Because we will not go to the consideration in detail stage, I ask the 
Attorney General to confirm that when the first restraining order is made, there will be a program to make the 
person the subject of the VRO fully aware of the legalities and issues with respect to the seriousness of the order. 
A program such as that would be particularly important after a serious second or third breach, which would most 
likely result in the imposition of a jail term. I say that because of one issue regularly raised with me in the 
communities I am lucky enough to represent. In many newly arrived communities there is a misunderstanding of 
violence restraining orders and community expectations about them. That is not to say that our white Anglo–
Saxon and long-term community members in Western Australia are any more aware of these expectations. 
Frankly, if one in five people are subject to domestic violence at some stage during their life, it is clearly not just 
a characteristic of any particular community. It is a characteristic of power in family relationships, unfortunately, 
in all sectors of our community. However, one problem that some of the newly arrived communities face is the 
expectation upon them to resolve a dispute without leading to the harsh methods their communities may have 
applied in their countries of origin. They now find authorities being brought in and saying that it is not the sort of 
respectful and responsible behaviour expected of them and that in our community it is actually criminal. I do not 
necessarily think that sort of behaviour is any less criminal in their communities. I think their communities have 
dealt with many issues. When I talk to the leaders of those communities, they tell me that the level of violence 
that results in the imposition of a violence restraining order is no different for them and that the expectation of 
their communities is that they would not be able to perpetrate that sort of level of violence against families, 
particularly women and children. 

I suppose this legislation signals a note of caution on what these communities need. I congratulate the Attorney 
General and the Department for Child Protection and the many other departments for having gone out and 
spoken with newly arrived communities, particularly African communities and the Sudanese community. 
However, it does need to be made clear to them that when the police and other community members arrive, 
violence is no way to resolve family disputes. Often family disputes arise when they come to a new country 
because of the difficulties of fitting in and assimilating into a new culture. Difficulties arise raising children 
when expectations are based on cultural understandings brought from their country and they suddenly find their 
children being influenced by a western culture that they are unfamiliar with. That does cause conflict. 

I have probably harped on to the Attorney General about that and not articulated it as I would have liked. I 
suppose what I am really saying is that it is very important that restraining orders be used to make sure that 
people know that violent behaviour against anyone in the community is unacceptable. People need that explained 
to them very early on in the piece so that they know what their responsibilities are, but they also need assistance 
to find other ways of resolving conflicts in their families, especially in newly arrived communities. That is 
outlined in the state’s strategy for 2009–13 as one of the key focus areas that the Attorney General’s department 
has been involved in.  

As we are not going into consideration in detail, Attorney General, I mention some of the changes that I notice 
go to police orders against children. Proposed section 30D of the act states —  

A police order cannot impose restraints on a child. 

That was a determinant that it could not be done at all. Police orders were introduced under the 2004–08 
strategy. Under the previous government, amendments were made to the restraining orders legislation to give 
police greater powers to intervene in domestic violence incidents. I think that was a great change. The change the 
Attorney General is now putting through is to increase the duration of restraining orders to 72 hours, instead of 
the police having to go through the 24-hour order and then the 72-hour order. We have heard anecdotally that 
police are not actually doing that in the community. I have certainly been told that by some community 
members. That is something I have obviously raised with police in my area. It is especially something that is not 
occurring in some of those newly arrived communities; police are very reluctant to introduce those orders in that 
way. When police do that, they do it without really explaining what the implications will be. Often people will 
return home and the partner will allow them to return home, so breaches occur without the parties having full 
knowledge of their responsibilities.  

I also note that under the 2004–08 strategy of the previous government, the first family violence courts to 
provide better responses to perpetrators was developed. If the Attorney General has an opportunity, I would not 
mind knowing how they are going, or if they are still going, and the establishment of protocols between Western 
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Australia Police and the Department for Child Protection to better support children who present in situations of 
domestic violence. They are the three key things that came out of the 2004–08 strategic plan.  

[Member’s time extended.] 

Ms J.M. FREEMAN: Police orders are very new, having been introduced somewhat recently, in 2004—I 
suppose that is quite a while ago now. I read the Attorney General’s second reading speech and looked at the 
detailed notes. I am interested to know for what purpose that has been increased. In this case, clearly this is about 
family members being the perpetrators of violence against children. In saying that, given that — 

Mr C.C. Porter: What section is the member referring to?  

Ms J.M. FREEMAN: This is in the bill; the proposed amendments to section 30D, “Police orders against 
children”. I suppose I say that in the context of the provisions of “Part 6 – General, Division 1 – Children”, of the 
act, which states — 

No restraining order is to be made against a child who is under 10 years of age. 

My question relates to clarification of that and some understanding of why that was necessary. When the police 
order imposes restraint on a child, I have assumed that is a child over the age of 10.  

Mr C.C. Porter: Definitely.  

Ms J.M. FREEMAN: “Definitely” is the interjection I got.  

Ten years of age seems a very young age to have a restraining order. The Attorney General may recall that I 
wrote him a letter about restraining orders, referring in particular to a case of a violence restraining order related 
to students against students. It was a Facebook bullying incident; the Attorney General has a memory of that. 
Again, the actual restraining order was never issued; they just had to front up to court to defend themselves. This 
repetitive aspect is, frankly, reversed harassment. I am not privy to all of the matters of the case and to 
everything that happened, but clearly there is a question—that is obviously not stated in this either—about how 
many times a violence restraining order against a child, and perhaps also an adult, can be asked for. I note that 
the Attorney General in his second reading speech talked about that difficult balance. How many times can an 
applicant do that in an almost vexatious manner? In some ways that is a reverse mischievous act against 
someone by using the mechanism of restraining orders. I have a 15-year-old child, who I still think is very much 
a child, so that concerns me. It seems there are other mechanisms that we could use against children aged 
between 10 and 15. The Department for Child Protection can still come in. It still has a lot of powers in that age 
bracket. That would be a much more effective way than having a violence restraining order, especially a police 
violence restraining order, issued against a child over 10. I am interested to hear a bit more of the rationale for 
and detail of how that has come about.   

MS L.L. BAKER (Maylands) [3.26 pm]: I would like to make some comment about the Restraining Orders 
Amendment Bill 2011, specifically in relation to domestic violence and obviously in relation to the community 
sector, which plays a major role in delivering services for this type of crime. I will start by updating the house on 
some information that I received from the chairperson of the Women’s Council for Domestic and Family 
Violence Services (WA), Anne Moore. I thank her very much for helping me with some of this information. She 
has just updated me that the statistics they are preparing for their end of year report show a 65 per cent increase 
in demand for both accommodation and outreach services for the victims of domestic and family violence. The 
service has also tracked that its unmet demand is much higher than last year. I cannot give the house a figure on 
that because it has not been prepared yet. The service also reports that it currently receives 100-plus referrals 
from police each month for outreach services following domestic violence incidents at family homes. I am 
providing that bit of information because it is important to recognise that there has been, and continues to be, an 
increase in the incidence of family and domestic violence in Western Australia. The services in place to offer 
support to victims are still really under a great deal of pressure. It might sound a bit of a paradox given that we 
heard the Premier refer to the extra investment that his government has made in the community sector, but the 
unfortunate thing is that domestic violence services are not currently receiving that increase.  

I draw the house’s attention to questions that were asked during the estimates process earlier this year, and also 
to information that we received in answer to our questions about whether domestic violence services would be 
included in the injection of $600 million in funding to the non-government sector. Indeed, it was confirmed by 
the minister’s department that domestic violence services will not be included at this moment. We understand 
that the government says it is considering paying that money after a final decision is made by Fair Work 
Australia on the minimum wages case and the renegotiation of the state–federal housing agreement, all of which 
could take an extra 18 months. Given that family and domestic violence is one of the major drivers of increased 
numbers of children coming into care, the Department for Child Protection and the Department for Communities 
are very involved in this agenda. Their budgets should have contained some funding for extra beds in women’s 
refuges. But no—this government has not seen fit to provide any additional funding from that good increase it 
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put into the sector. There is not one extra bed for domestic violence victims in this state. That shows, as far as I 
can see, a neglect of this area and is something the Attorney General should be aware of, particularly in relation 
to the close link between violence restraining order legislation and family and domestic violence services in the 
state. 

I congratulate the Attorney General on a generally very positive response to this legislation from the domestic 
violence support and refuge sector. I am also informed that the victims who work in and are supported by these 
services, who know about these changes, are also very pleased to see them coming in. I will go through some 
specifics that are welcomed. Firstly, the removal of the requirement of consent from 72 hours for police orders is 
definitely a positive as far as the community sector is concerned. Ensuring that all domestic violence offences, 
including the breach of a VRO, are included within the definition of serious offence in the Criminal Investigation 
Act 2006 is a major step forward; congratulations. Prohibiting the consideration of consent as a mitigating factor 
in VRO breaches and prohibiting persons protected from being charged with aiding the breach of an order is also 
positive. The final positive comments that the community sector has made about this bill are about the provision 
for the court to warn the respondent, when a VRO is granted, that the respondent must not commit unlawful acts, 
and the presumption of imprisonment when a VRO is breached for a third time. 

Having said these positive and congratulatory things, there are few issues of concern about this legislation. The 
Attorney General has perhaps already heard of most major concerns, and that is the funding for the sector, which 
does not come out of the $600 million that the government has put into it. I think that that is a huge gap. Another 
concern that the sector has pointed to is the problem with magistrate training. The sector thinks that many 
magistrates still do not have a clear understanding of the dynamics of family and domestic violence and that they 
are causing problems—big problems in fact—in how this legislation, and the various remedies within it, might 
be enacted as it is brought in. Some of the issues the sector has raised as concerns include the possibility of re-
victimising women through the court process. I say “women”; I understand that there are some men who are 
subjected to domestic violence but their number is vastly outweighed by that of women. The Attorney General 
might know the facts, but I remember that all the murder cases in Western Australia a couple of years ago were 
of women murdered as a result of family and domestic violence. That is indeed a very sobering and frightening 
statistic. I am not sure what the current rates are, but I am sure that they are still very grim.  

It would be also remiss of me not to point to the recently released Education and Health Standing Committee 
report into the misuse of alcohol in our community. Members would be very aware that in the north west of our 
state, and in the city and rural centres, there is a very strong problem in communities, in Indigenous communities 
in particular, which is the link between alcohol and domestic violence. Therefore, it is very important that we see 
strong services put in place. One issue we picked up through the Education and Health Standing Committee was 
the costs spread across government of alcohol-related harm. I will read a very few of the statistics. The issues 
contributing to the costs spread across government departments include such things as 60 per cent of Department 
for Child Protection clients having alcohol and drug problems, which is clearly about domestic and family 
violence. In the “2004 National Drug Strategy Household Survey” it was reported more than 80 000 Western 
Australians were physically abused by people who were drunk and more than 400 000 were victims of alcohol-
related verbal abuse. Alcohol has also been associated with 16 per cent of child abuse deaths. The Child Death 
Review Committee Western Australia would probably report a similarly grave situation in its statistics. Of 
particular note is a clear gap in the prison system in how we manage offenders in prison to put in a circuit-
breaker for violent offenders; and I hope that the Attorney General takes this up with his colleague the Minister 
for Corrective Services. There is a shortage of programs and activities, and there is certainly a shortage of 
successful interventions for the perpetrators of alcohol-related violent crimes, many of whom are committing 
crimes against individuals, not against property. There is a big gap that will need to be filled in order for us to 
see some really good results from the Attorney’s new legislation. 

To continue on the problems that have been raised about the re-victimisation of women, I have mentioned that it 
has been reported that there have been occasions on which magistrates are perhaps not as sensitive as they could 
be to victims. Victims probably misinterpret that lack of sensitivity when they are already in a vulnerable state. 
They are clearly shaken and probably upset and they interpret the magistrate’s behaviour as too strong or quite 
aggressive. There is also the issue of having to face the perpetrator of the crime in court. I know that many courts 
have video conferencing facilities and other ways of managing that. I am not sure what the reality is of funding 
that kind of thing, but it would be a good thing to try to minimise the re-victimisation factor. Another point that 
has been raised with me is women being summoned to appear together in court instead of having the interim 
order granted, which the Women’s Council for Domestic and Family Violence Services has mentioned seems to 
be putting victims at risk.  

The council also points out to Parliament that there is not enough legal support for victims during a trial, and that 
is an area that I am sure the Attorney General would be aware of; I know that he has an interest in this matter, so 
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I am sure that he is aware of it. There are also problems in not having the ability to exclude the perpetrator from 
the family home. Indeed, my brother and his wife are both serving police officers posted in the south west in a 
town where one of them was specifically looking at domestic violence. I was told that on many occasions a 
problem occurs when an offender assaults the wife or the partner or the children in the house and the police pick 
up the offender, take him to the station house and either incarcerate him or keep him there. But, what can the 
police do next? They let the guy out, he goes back home and the whole cycle begins again. Therefore, it is really 
a call for more preventative services to be in place to help protect victims, but also to help with the perpetrators.  

On the subject of breaches of restraining orders, it seems that an issue has been reported of women not being 
informed that a perpetrator has been seen at her home. In other words, the woman has been out or whatever and 
someone has reported that the perpetrator has been seen at her home and she has not been made aware of it. 
Interestingly enough, I have just—I mean “just” in the last five minutes—taken a phone call and listened to an 
interview on 6PR of a young woman in Homeswest housing who reported the most horrific situation. After 
monitoring a fairly grim situation of what appeared to be a woman who was drunk or rolling around and jumping 
on a car, she opened the door to find that it was one of the neighbours who had been, she claimed, assaulted. The 
woman also claimed that she had been raped. She let in the woman, who was bleeding profusely and badly 
injured. The alleged perpetrators of the crime were still outside the house. They came into the house. They 
followed her in with a big lump of wood and a screwdriver, and continued to pursue violence against her. By this 
stage of the game, this poor woman was in her home with the victim on the floor. Her boyfriend was with her, 
and they were trying to work out what to do. To cut to the story of what happened, when the police attended, the 
woman was taken by ambulance to hospital, and I am assuming at this moment that she has not pursued any kind 
of criminal action. The young woman, who was the tenant of the property, alleges that she was told by police not 
to bother putting in a report about the incident because she has to live in that block on an ongoing basis. I have 
said “alleged” all the way through, because it was a phone conversation, but it was a very public phone 
conversation on 6PR within the last five minutes, so I am sure that we will hear how that situation plays out. 

There are a range of lessons in that situation that stand behind the claims of the Women’s Council for Family 
and Domestic Violence Services: that when breaches are reported, sometimes the police do not take them 
seriously. Indeed, I am sure that many of us have constituents who have told us similar stories. In fact, I have a 
good friend who has told me a similar story about her ex-husband and a violence restraining order. Not seeing 
repeated breaches of a VRO as an overall picture of harassment is something that has had quite a lot of media 
attention. We hear, very distressingly, that women have reported that their partner has broken a violence 
restraining order, turned up at the house and continued to harass or stalk them. Then, most dreadfully, we hear 
that the woman has been killed or that something dreadful has happened. Those kinds of awful situations are 
clearly pictures of harassment leading up to something much worse. Whilst we are not trying to cut corners, the 
time that elapses between the application for a VRO and the whole process involved can be quite lengthy, and 
we want to make sure that the length of time is as short as possible. 

There are some very, very good things in what the Attorney General is doing, and he is to be congratulated for 
that. This legislation is long overdue, and I am very pleased to see it happening, as is the Women’s Council for 
Family and Domestic Violence Services. There are real concerns. I draw the Attorney’s attention to what I said 
at the start of my speech about the funding for the sector to provide the support. It is all very well to have 
legislation in place, but, as we in this house all know, if the services are not available in the community to 
support the victims of this kind of crime, all the legislation in the world will not work; it will not do any good. 

[Member’s time extended.] 

Ms L.L. BAKER: The safety nets are in place, but we also need to make sure that these services are funded so 
that they can be delivered. The unmet demand figures will be published shortly. With a 65 per cent increase in 
the number of people going to services and with 100 incidents being referred each month, there are clear 
arguments for all of the government to be concerned about not abrogating responsibility for the council’s 
funding and for making sure that the centres for sheltering these victims are well staffed and well resourced in 
order to pick up on any problems. 

Finally, I wanted to mention—the Attorney will probably be aware of this already—that one of my greatest 
concerns about domestic violence is the link with the torture of and cruelty to animals. It is called the cruelty 
connection. It has different names in different places. The council’s shelters and the like collect statistics at a 
basic level when they are asking questions of victims. They ask, “Have you been the victim of a crime?” and 
they also ask, “Has anyone tortured or attacked one of your pets?” to collect that information. I want to make 
sure that that link is very clearly identified and that the services are in place and continue to collect that data. I 
also recognise the good work that the Women’s Council for Family and Domestic Violence Services already 
does in trying to keep statistics. What is missing, Attorney, is a link between the police, child protection services 
and the RSPCA. That link exists in many other developed countries in the world. I can give the Attorney all the 
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information he could ever need on how to do it. It is happening in other states. There are police-run committees 
in other states on this subject, and they have had some very good results, so that when the police arrive at an 
alleged domestic violence scene and they see animals that are clearly injured or have been maltreated, they can 
report that to the RSPCA. The reciprocal thing happens when the RSPCA goes in to investigate a report of 
cruelty to animals. If the RSPCA sees young children who look as though they have indicators of maltreatment 
or abuse, it can report that in a confidential way to the police and also to child protection services. So it is a 
three-way street, and it works very effectively. I take this opportunity to endorse that and to encourage the 
Attorney to not let that come off his agenda. 

MR M.P. WHITELY (Bassendean) [3.46 pm]: I will make a very brief contribution to the debate on the 
Restraining Orders Amendment Bill 2011. I have not had a particular interest in this bill, but when we had the 
discussions within our caucus room an issue came to mind that I did not raise at the time, but I might take the 
opportunity to raise it with the Attorney. As I understand it, the intention of the bill is to allow the police to 
interfere in relationships when somebody who needs to be protected, on the judgement of the police, does not 
seek a restraining order so that that person can in fact be protected. I can understand the need for that, and I can 
understand a situation in which someone is so disempowered that they need somebody to act on their behalf to 
protect them. I guess that the concern I had was that I can imagine circumstances—I imagine they would be 
fairly rare—in which police, for some sort of ulterior motive, may seek to keep two parties apart. I am 
wondering what checks and balances are in place to address that. I realise that anything would have to be 
retrospective because of the relatively short time frames involved; in other words, we could not determine 
motive in a 24 or 72–hour time frame, I would not think, so any sort of correction would have to be after the 
event. Nonetheless, it was something that came to mind. 

The second issue that I have very much half-formed thoughts about is the imposition of restraints on a child in a 
domestic relationship, presumably often with their parents. Fourteen-year-old boys can be a physical threat to 
mum, and I can understand the circumstances. But it is really a situation in which, frankly, this Parliament is 
saying that police sovereignty overrides parental sovereignty, which seems to be fairly novel territory to me. I 
have some concerns about how that will operate in effect and what potential the parent would then have for 
ensuring the quality of care of the child. As I said, I can imagine circumstances in which it is necessary. We are, 
in fact, ceding parental sovereignty to the police, however temporarily, and I wonder whether there are 
protections for the parent in determining the appropriateness of the care that the child is put into.  

MR C.C. PORTER (Bateman — Attorney General) [3.50 pm] — in reply: I thank all the members who have 
contributed and made very sensible contributions to the debate on the Restraining Orders Amendment Bill 2011. 
A number of questions were asked of a legislative and technical nature, including the one that the member for 
Bassendean ended with. I will go through each of the members’ questions and address as best I can each of the 
issues that they have raised.  

I start off by raising one general matter. This area represents the central problem of criminology and trying to 
measure rates of crime. We are constantly faced with the difficulty of trying to separate out cause and effect. If 
data shows that a certain crime is increasing over time, is the total pool or level of activity of that criminal 
offence growing or is more of a fixed pool being found, or some mixture of both? This problem arises with a 
range of different crimes, but domestic assault is definitely one of those crimes that may well be on the rise. A 
lot of the data that we have collected shows its growth is about policing, legislative responses and the responses 
of the courts. For the first time, my office, in conjunction with the police, has separated our assault figures 
between domestic assaults and non-domestic assaults. We have been able to do that retrospectively by looking at 
the briefs in each instance going back to 2001–02. The number of reported domestic assaults in 2001–02 was 
2 607. In 2010–11 that figure goes up to 8 980. In fact, although a lot of different crimes that we track have had 
progressive decreases over time—not all, but most—domestic assault has been the growth area of criminal 
activity in Western Australia. In large part that is about us finding more of something which to some general 
extent exists. I am not saying that there is not more domestic violence in 2010–11 than there was in 2001–02, but 
a large component of that growth is about finding more.  

It is very interesting to look at year-to-year comparisons. In 2002–03, there were 2 396 reports of domestic 
assault. The next year that figure increased to 4 351, and the year after that to 7 212. That is a very rapid increase 
over the course of three years—in that case from 2 396 to 7 212. After that, the number of reports of domestic 
assault then held steady around the mid-7 000s. That period coincided with the reforms brought in by the Labor 
government in about 2004 and administrative changes that the police engaged in for recording domestic assaults. 
Police officers previously went out to houses when there were domestic assaults and they would determine as a 
matter of police discretion whether or not to charge. If the victim did not want to charge, the police did not have 
a system of recording that. Now, even in circumstances in which there is a discretion not to charge and a 
discretion on the party to not seek a violence restraining order, police officers keep very accurate records of how 
many times they have visited the domestic residence so that when they turn up they know whether there has been 
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a history of that sort of thing. That constantly elevates the prospect of having a charge and having this flow 
through to the statistics. I hazard a guess that if we looked at the figures prior to 2001–02, we would see that the 
number of domestic assaults that the police recorded in the 1990s would have been very low, and in the 1980s 
would have been near on non-existent. That is not because there were no domestic assaults in the 1980s or 
1970s, but because it was not a matter that was taken anywhere near as seriously as it should have been and it 
was not policed heavily. This indicates one of the areas of difficulty. My observation is that the level of domestic 
assaults may be increasing, although it is difficult to tell. There is certainly now a far more dedicated serious 
response on the part of Parliament, the police and the courts—as there should be.  

The member for Armadale raised the issue of the costs associated with domestic violence as set out in the KPMG 
Management Consulting report, with which I am familiar. The costs are enormous and quite difficult to quantify. 
That report is quite thorough, and the costs are absolutely enormous. Much has been said here about what a 
terrible offence domestic assault is. The reason that I personally have viewed the issue as a priority for this 
government to try to do something more about is that it represents all the reasons that we have a criminal law—
that is, to protect the weak from assault and being assailed by the strong. In domestic relationships, women are 
almost invariably the victims, although with some exceptions. Women’s victimisation is almost invariably 
because they are simply the physically weaker party and they are at the mercy of a person who may, for a variety 
of reasons, such as dysfunctional alcoholism or terribly bad judgement or poor character, impose their physical 
strength on the other party. That is the primary reason that we have always had a criminal law. It is very sad that 
this offence went under-policed in the decades prior to 2001, but we are getting better.  

The member for Armadale raised an issue that a lot of other speakers also raised. The member made a mild to 
serious criticism of the government about there not being enough programs and enough beds in refuges. I might 
come back to that in a moment. More can always be done in that area. Being too critical of the government might 
be a little unfair; I will address that in a moment. The member for Armadale raised the question: why three 
breaches? I will come back to that when I address the member for Mindarie’s contribution.  

The member for Armadale also asked: why are we prepared to take the very serious step of having mandatory 
penalties for an assault on police but not for a breach of a restraining order when we might theoretically assess 
one offence as being at least as serious or repugnant as the other? There is some logical sense in what the 
member put. I would move into the area of mandatory sentencing cautiously, although we have engaged in 
establishing legislation on mandatory sentencing for assaults on police. I agree with the member that there is 
some argument to suggest that an assault on a woman by a man in a domestic relationship, when the abilities and 
strengths of the two parties is disproportionate, is an equally horrendous offence and might warrant a mandatory 
penalty. Theoretically, I do not necessarily disagree with the member. For the part of engaging in law reform, my 
response and that of my office and the government has been very pragmatic on that issue. The reasoning has 
been something like this: there is always a risk of elevating the rates of imprisonment and the prison population 
through mandatory sentencing. The government and I took the view on assaults on police that the number of 
offenders affected by virtue of mandatory sentencing was relatively low compared with the very high impact that 
we would achieve in deterrence.  

Some figures on mandatory sentencing and police assaults have recently come in. The figures compare January 
to June 2009 with January to June 2011 and are broken down by police district. The decreased number of 
assaults on police has been remarkable, and much better than I thought would result from the mandatory 
penalties policy. I will go through the first three in alphabetical order. The decrease in assaults on police over 
that period has been: central metropolitan area, 43 per cent; Goldfields–Esperance, 68 per cent; and Great 
Southern, 35 per cent. Regardless of whether someone agrees or disagrees with mandatory sentencing as a matter 
of theory, all that has been achieved with the conviction or jailing of only 13 people at last count under the 
mandatory sentencing regime. The mandatory sentencing regime affects very few people with penalties, but 
there is a very large deterrence effect and a decrease in assaults.  

My assessment and observations of the situation and of the potential for mandatory penalties in the domestic 
violence context for a third breach of a violence restraining order is that we might well have a substantially 
elevated deterrence effect by having an automatic sentence of imprisonment on a third breach, except that would 
affect a lot of people. The sheer quantum of breaches of VROs after a third breach compared with the quantum 
of assaults on police officers is much larger. We would be starting from a much larger pool. We would not be 
jailing 13 people in a financial year under a mandatory sentencing law for a third strike and a VRO. The number 
jailed would be far greater. Although I accept the member for Armadale’s point in theory, the view that I take is 
that those offences are comparable in terms of seriousness, but for one offence the risks are lower and the 
rewards higher in terms of deterrence than in the other case. To the extent that that is something that the member 
may agree or disagree with, that was the logic and the reasoning behind having presumptive sentencing for a 
third breach rather than mandatory sentencing.  
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Dr A.D. Buti: I agree with that.  

Mr C.C. PORTER: I find domestic assault repugnant in every way and think it is one of the worst offences on 
the books. As the member for Armadale pointed out, one of the problems is that many homicides grow out of the 
domestic violence scenario. Showing any level of toleration for domestic violence has this prospect of much 
worse offending occurring. It is, therefore, a very difficult area. 

The member for Armadale also spoke about clause 6 of the bill and the lapsing of a VRO or restraining order 
after two years. That was not the suggestion that came from the first review, but was a suggestion that came, 
according to my recollection, from the Magistrates Court and the police. The member is correct when he says 
that people may avoid service of the order for two years. Given that this offence generally occurs in a domestic 
scenario, the police have indicated that those people who avoid service for two years are those who have left 
home, effectively for good, and that if they have been around their wife at any time in those two years, an order 
would have been served. The view was that it is not wise to have restraining orders sitting on the books for eight 
or 10 or 12 years, which is what happens at the moment because the fact is that the police do not make serious 
efforts to serve orders after a two-year period. If they have not served them in that two-year period, they are 
unlikely to. I accepted that as a reasonably pragmatic outcome, but it is one that I will keep a close eye on 
because it would be a terrible thing for someone to do something in breach of a violence restraining order that 
may have been in effect for two years two months after its automatic extinguishment. It is something that we will 
keep a very close eye on. 

The member for Girrawheen also raised the matter of resourcing and budget. This will clearly have an effect on 
rates of imprisonment—or it may not, depending on, as the member pointed out, the effect on whether the 
behaviour change that we hope to engage is greater than the effect on imprisonment rates. I can simply say—
when I look back over similar things done by the former Labor government in 2004—that, respectfully, the then 
government did not do what members opposite think now we should do, which is try to engage in some sort of 
empirical analysis. I would do it if I thought there was merit in it. The government could build a very 
complicated econometric system and build in all the coefficients to judge behaviour change; frankly, it is outside 
the expertise of the Department of the Attorney General and would be a somewhat fruitless exercise because 
whatever is predicted is, in reality, likely to overshoot or undershoot by some significant effect. Therefore, we 
have not done that. But we have given some very broad consideration to the types of effects on imprisonment 
and think that this might potentially increase the level of imprisonment. When we introduced mandatory 
penalties for assaults on police, I said that I thought that would affect between seven and 14 people in a year and 
in year one it affected 13 people. The effects of this legislation will be larger than that but I cannot recall off the 
top of my head what we assessed they would be. A very rough calculation of the percentage of people who 
presently breach after four strikes indicates that 27 people are imprisoned each year. If we automatically, with a 
few exceptions, impose imprisonment on breaches after three strikes, without substantial changes in behaviour it 
could be quite a large quantum. However, we think that this will bring about some substantial change in 
behaviour. The other point that I would raise, member for Armadale, is with respect to the 2004 changes brought 
in by the then Labor government; they were very good changes and, had I been around, I certainly would have 
supported them at the time. The first of those changes—many of them affected the Restraining Orders Act, as 
has already been noted today—was that all assaults or offences perpetrated in the course of family and domestic 
relationships were to be considered offences in which there existed a circumstance of aggravation. That was the 
first time that had happened in this jurisdiction. Previously, an assault in a domestic circumstance was a simple 
assault and was not a circumstance of aggravation if perpetrated against a wife, partner or de facto. Under the 
changes brought in by the former Labor government, it was a circumstance of aggravation. I do not suggest that 
there was a perfect or exclusive correlation between that and the quite substantial increases in the rates of 
imprisonment that occurred at that time, or indeed in Indigenous imprisonment. Over the period of the former 
government, the Indigenous percentage increased from 34 per cent to 41 per cent. However, I will say that there 
is some logic to the proposition that the changes the former government made to the Restraining Orders Act and 
to make a domestic setting a circumstance of aggravation for assault fed into increases in the prison population 
in a relatively substantial way. Unquestionably, I think it was the right thing to do, but, respectfully, it does go to 
show the concept that sometimes to protect individuals—indeed, in this case Indigenous individuals and in 
particular Indigenous women—a price is paid through increased Indigenous imprisonment for the male 
population. At times, it looks like a very raw trade-off. I think to an extent other things were happening that help 
explain the increase in the prison population, not the least of which was the increase in police resources. Another 
was getting rid of sentences of fewer than six months, which I will come to in a moment. However, make no 
mistake about it: these changes have the potential to increase the rates of imprisonment and perhaps in the short 
term put upwards pressure on the percentage of Indigenous imprisonment because, unfortunately, very many of 
these offences occur in Indigenous families. 
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The member for Mindarie referred to the growth in and prevalence of restraining order applications, and also 
noted that these offences do not occur exclusively in the domestic setting. Having a long history in the courts, the 
member for Mindarie would have seen all number of restraining orders. I recall applying for them on behalf of 
academics who alleged being stalked by students, and for a range of interesting scenarios, although 
overwhelmingly they grow out of the domestic context. As the member for Victoria Park noted, 800 restraining 
orders were issued in 1998 and 13 000 in, I think, 2010. That is a very large increase over that time. 

The member for Mindarie raised the issue of three strikes and asked, “why not two”, and again I agree with the 
member for Mindarie. The answer is in effect, we consider that, in all the circumstances and on balance, 
weighting the different factors, three strikes is about right. The deterrence effect of these is always going to be 
dampened by the fact that these offences often occurred in incredibly heightened emotional states in which 
people are not always thinking clearly about the repercussions. However, if someone is on a third breach of a 
violence restraining order, we think that is something that will be in their mind and it is something that has been 
shown to have some empirical effect in other jurisdictions. If we were to make it mandatory or to bring it back to 
two strikes, we were concerned it would place too big a pressure on imprisonment and particularly on 
Indigenous imprisonment. We will be watching this very carefully, and now that we are keeping data on these 
things we will be able to measure exactly what the effect is. It may be that this government, or a successive 
government, comes back to revisit this at some point in the future based on that data. Both the government and I 
were concerned that if we made it any more stringent than this, what the protected woman potentially gains we 
lose through rates of Indigenous imprisonment and imprisonment generally. 

The member for Mindarie suggested that this be considered as part of a suite of potential reforms, particularly 
with respect to sentencing options. Again, I agree entirely. We have just finished going through the process of 
stakeholder input into a thoroughgoing review of the Sentencing Act. Almost unanimously, the stakeholders 
considered that sentences of fewer than six months of imprisonment should be reinstated in this jurisdiction and 
that the introduction of partially suspended sentences should be considered, and there was some support for 
weekend detention, although that was more controversial. 

The former government introduced a bill in around 2004 that removed sentences of imprisonment of fewer than 
six months. I do not criticise that move because it was very difficult to see what would happen and it was a 
genuine attempt to try to alleviate the problem of unnecessary imprisonment. In my observation, and based on 
the data that I have seen, that has had two effects: that of bracket creep and of diminishing the sentencing options 
available to courts. By bracket creep, I mean that a magistrate is faced with a sentencing matrix of mitigating and 
aggravating circumstances, but the law says that if a person needs to go to jail, they have to go jail, and that is 
not a reference to quantum. Under the old system, a magistrate who determined that imprisonment was the only 
last resort disposition had the option of giving someone a month or four or five months in prison. Now, if a 
magistrate determines that imprisonment is the only appropriate last resort disposition, the sentence must be six 
months and one day. The fact is that people who would have been in prison for a month are now being 
imprisoned for six months and one day. That was an unintended consequence of that reform. I think that one of 
the things that pressed the prison population up during the period of the previous government was the removal of 
sentencing options of fewer than six months. I think it is now time to revisit the matter, but we will go through a 
quite long and involved consultative process for the Sentencing Act because there are other considerations. The 
Northern Territory has partially suspended sentences. Judges will impose a 12-month sentence, and require the 
person to serve one month with 11 months suspended. It is the short, sharp shock theory of sentencing. There is 
validity in that. Weekend detention was also raised, and again, in my view, there is validity in that, although that 
was not as roundly endorsed by stakeholders in the recent round of consultation that we had. All of those 
sentencing options, particularly in the domestic scenario, should be designed to ensure that people who have 
employment do not lose it. It has been put to me by the Commissioner of Corrective Services that the difference 
in outcomes between a term of imprisonment of six months and six weeks is enormous. With a sentence of six 
weeks or a month’s imprisonment people can still go back to their job, their life; and the lease on their domestic 
residence is probably going to be maintained. However, with a sentence of six months, all of this is gone and the 
connection with people’s previous life is severed. Whilst conceptually we might think why would we bother with 
a sentence of six weeks and let us set a minimum of six months in prison, sometimes the deterrent effect, 
personal or general, of six weeks comes at a far lower cost than six months. All of these sentencing options are 
things that we need to look very seriously at in the coming 18 months as the government produces a review of 
that legislation. Let me say that having sentences of fewer than six months should not be billed as a tough on 
crime measure necessarily, although I think it may have a very strong deterrent effect; but I would imagine that 
in actual fact it may put some form of downward pressure on the overall population in prison because we do not 
get bracket creep.  

Alcohol was mentioned by the member for Mindarie, and that is a huge problem in all of this. The member made 
some comments about the full strength takeaway bans in a variety of areas. The government has been a great 
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supporter of those, and they have been very successful. There is the argument that the problem is pushed into 
other areas, and to some extent that does happen, but that does not detract from the fact that in places like Fitzroy 
Crossing and Halls Creek, where those bans have been instituted, there have been incredible drops in the rate of 
admissions to emergency wards, which have not been followed by increasing rates of admissions in the 
jurisdictions we might logically think people are going to access alcohol nearby and more frequently. There is no 
doubt they have been a success, and a pretty considerable one.  

The member for Mindarie raised the issue of vexatious litigation. That is always a big issue with restraining 
orders. I agree again with the member for Mindarie that that is most distressing when a person might be inclined 
to seek a restraining order or a violence restraining order as a strategic leg up in contemplation of another 
proceeding, usually a family proceeding, which is either on foot or about to be started. I have read Peter 
Dowding, QC’s letter to me. He has a wealth of experience in this area. His letter is sensible. His suggestions are 
theoretically sensible. They will not be without administrative difficulty, as the member for Mindarie pointed 
out. My initial reading of the suggestions of Peter Dowding, QC was that what he seeks to achieve is to have the 
full confirmation hearing after the interim hearing as quickly as possible; the hurdle is very low at the interim 
stage. We have 10 000 applications. If I went to the Chief Magistrate tomorrow and said that I wanted the 10 000 
interims to be turned into 10 000 full hearings within three day, I would not be met with an enormous amount of 
enthusiasm and the administrative difficulties would be very high. My instinct is to think that we should be 
looking at an administrative solution to try to pick out the interim violence restraining orders, where there is at 
least a potential for improper use of the proceeding to bring leverage in another proceeding, like a family 
proceeding. The fact that our Family Court is also a state court, as is our Magistrates Court, should mean there 
will be no problem sharing information. That is something I will look into. I would advocate considering 
bringing on for full confirmation hearing the interim orders—but those interim orders where we know, or 
suspect, there will be a Family Court proceeding; it should be a smaller subset. Hopefully, that will go to 
diminishing the prospects of vexatious applications. The other thing is—I know the courts do this—that the 
courts come down firmly on any individual who they suspect has vexatiously applied for a restraining order. 
That is not always easy to prove, but when it is proved, the consequences are very serious. 

The member for Mindarie also noted that one of the firm and positive features of this bill is that a breach of a 
restraining order will be proceeded on by arrest, because it will be considered a more serious offence than by 
summons. I agree with the member that that will make a very significant difference.  

The member for Mandurah talked about the ongoing greater emphasis on assaults of this type. This is something 
that I addressed earlier. The member for Kwinana talked about a failure to increase the number of beds for those 
people who have found themselves the subject of domestic violence, and he made that the cornerstone of a 
criticism of the government for, in effect, not doing it. I am not an expert on the issue of how many increased 
beds have or have not been made. It is something, after listening to what has been said opposite, I will look into 
immediately after this debate. It should also be noted, however, that there have been other very significant 
expenditures by this government aimed at this problem. The hostels that royalties for regions money is building 
in Kalgoorlie and other places are an important part of a wider problem. An amount of $28 million has been 
allocated to what the government has called a better parenting program, which is the type of program that tries to 
get to this problem very early to allow families to plan their way out of, to the extent that they are able, the types 
of stresses that bring on the environment that usually causes domestic violence. As yet, it is early days with that 
program to see whether or not it is having a significant effect. Nevertheless, it is a fairly significant program with 
a large amount of money expended.  

The member for Maylands said that $604 million worth of community sector funding is not really going directly 
into this area. Not primarily, but I nevertheless add that many of the recipient groups are working in and about 
the types of problems that give rise to the stresses of family life that cause domestic violence. I think that money 
will be a contributing factor to alleviate these problems. I will avail myself of whatever information the 
government has about that beds issue, but I think that the government has been doing other things that are 
substantial.  

The member for Girrawheen raised costings and resources. I will openly say to all present that we have not done 
a thoroughgoing costing, because to do so would have been administratively prohibitive and I would have no 
confidence in the accuracy of that outcome because all of it depends on behavioural change. Again, I say 
respectfully, that is not something that members opposite did as a government in 2004 when they brought in 
similar changes—likely for the same reasons—as they would have been given advice that to do so, in effect, is a 
wasted effort. We would need a PhD student spending some time with pretty complicated econometric 
modelling to give us even a chance of getting within a 20 percentile of the outcomes. That is why we have taken 
a relatively more cautious approach than having a two-strike system or a mandatory system. The member for 
Girrawheen also made a very good point about fly in, fly out workers having very difficult and unusual stresses 
on their family life. Indeed, one of the things that we are facing as a jurisdiction, as I understand it, is greater 
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pressure through our Family Court system because of fly in, fly outs. Yet our Family Court system per capita is 
funded by the commonwealth less well than any other state of Australia. It is a point well made.  

The member for Victoria Park raised the issue of whether the Aboriginal Legal Service was consulted. Speaking 
with my staff after listening to the member for Victoria Park, I now understand that they were not part of 
consultation in this bill. The reason is that the process that was engaged in with this bill was similar to the 
process the previous government engaged in, which was through stakeholders, of which the ALS was not 
necessarily one. That does not seem to be the best way to go about these things. That having been said, this bill 
has been on the notice paper for some time now. I have not had contact, to my knowledge, from the ALS about 
its views on this bill, although I would certainly listen to those should they arrive.  

The member for Nollamara raised some interesting points, which were also echoed by the member for 
Bassendean. We cannot have a restraining order applied for, or granted obviously, with respect to a child under 
the age of 10. It is conceivable that an 11-year-old child could be the subject of a restraining order. To the best of 
my knowledge anecdotally from the discussions I have had with the departments who work in and about this 
area, those types of restraining orders are very rare. That is not to say that we might experience them more often 
with things like cyber bullying and so forth.  

Ms J.M. Freeman: My issue was about police being able to enforce restraining orders.  

Mr C.C. PORTER: I understand that. I will come to that in a moment. We are proceeding from the basis that 
both sides of this house in 2004, and indeed back to 1998, considered that there were circumstances in which it 
would be appropriate for someone to apply for a restraining order against a child, whether that someone is a 
parent or another child. It happens irregularly, but I think we both accept that that is a possibility and a fair 
possibility, and courts exercise pretty serious discretion. The point that the member makes is a fair one. It is the 
point that the member for Bassendean raised. 

Proposed section 30D of the act in effect says that a police order cannot impose restraints on a child. The 
previous police orders of 24 hours could not be applied to a child. We are not merely bringing in orders of 
24 hours that can be applied to a child; in effect the amendment says that the police order of 72 hours could be 
applied to a child. There is a limit or a consideration to that, which appears as new section 30D in clause 8, 
which states — 

(1) A police order cannot impose restraints on a child unless the child is in a family and domestic 
relationship with the person for whose benefit the order is made.  

(2) A police officer must not make a police order against a child that might affect the care and 
wellbeing of the child unless the police officer is satisfied that appropriate arrangements have 
been made for the care and wellbeing of the child. 

Ms J.M. Freeman: Who will police that? 

Mr C.C. PORTER: The expression that the member for Bassendean used was that to an extent it is placing 
parental sovereignty, albeit for the period of 72 hours, in the hands of police. It is something we gave detailed 
consideration to. It is something for which we had support from all the stakeholders that we consulted in this 
process. It is meant to be designed for the purpose, as we logically accept, that many single mothers find 
themselves with 14, 15, 16-year-old male children who are physical presences in the household. There have been 
instances when restraining orders and violence restraining orders have been taken out by those mothers against 
children. That has happened since the inception of this act. The view was taken that, if it is worthy of protecting 
the mother against a spouse for a 72-hour cool-down period, which has proved very successful in other 
jurisdictions, that mother is equally worthy of protection from a child for that 72-hour period. I accept what the 
member says. It is, if not a radical step, a very substantial step and one that we should not take lightly. 

It has not seemed to result in serious injustices or unfairnesses in other jurisdictions where it has been used. The 
limit on it is that it has to be to the benefit of a parent for the 72-hour order to be applied against a child, so it 
cannot be a child-on-child situation or anything of that nature, unless it is inside the family—not outside the 
family. The police, before they exercise their discretion, have to assure themselves that the child’s care is going 
to be maintained during the 72-hour period, but necessarily that care is not going to be by the parent to whom — 

Mr M.P. Whitely: What input does the parent have, though? 

Mr C.C. PORTER: The member is right. The parental sovereignty in this area is taken out of their hands and 
placed in the discretionary hands of the police for 72 hours. I say to the member openly that, although these 
situations would arise irregularly, it is certainly not inconceivable that this situation will arise. The situation it is 
designed to affect is that in which the police turn up because a mother has called the police station to say she has 
been assaulted. The police turn up and, based on the physical evidence around them, are left in little doubt that 
there has been an assault. The mother says that she does not want anything to happen, and the police have to 
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make a very serious exercise of discretion about whether they will give that 16-year-old male child, for instance, 
a 72-hour order that says, “Do not come back to this residence within 72 hours.” 

Mr M.P. Whitely: I understand the need; I can imagine the circumstances. My concern is: what input will the 
parent have on where the child is put in care, because presumably — 

Ms J.M. Freeman: He will not be in care. A 17-year-old will just be — 

Mr M.P. Whitely: Or a 14-year-old. 

Mr C.C. PORTER: Obviously, the parent’s wishes for the type of care the child should receive over that 
72 hours will be a primary factor that the police will listen to. They are not compelled to accept the parent’s 
advice or views on that, but I would say, just as a matter of commonsense, that that is one of the things that will 
be taken into account. Proposed section 30D states that the police must not make a police order against a child 
that might affect the care and wellbeing of the child, unless the police officer is satisfied that the appropriate 
arrangements have been made for the care and wellbeing of the child. I imagine that they will take consultation 
from the parent on their views about what is fair and appropriate, but they do not have to.  

What I would say to the member to give him some comfort is that for a police officer to do this—just like it is 
for a child protection officer to take a child out of a familial environment because they fear danger to a child—is 
a big step and a very serious exercise of their discretion that we will have to trust they will undertake very 
carefully, very seriously and very modestly. We will be watching this carefully. We assessed how it has worked 
in other jurisdictions. It is used infrequently and only in the most extreme cases. We have not been pointed to 
any particular individual cases of difficulty in other jurisdictions that have used it. The concern is an entirely 
appropriate one. We simply considered, on balance, that it was a protection that should be afforded some 
mothers in some circumstances. The member raises a very fair and serious point. We are relying on police to 
exercise their discretion sensibly and cautiously in very extreme circumstances. 

The member for Nollamara raised the reverse harassment issue with respect to proposed section 30D. 

Ms J.M. Freeman: Not 30D. Just generally. 

Mr C.C. PORTER: It goes back to the point the member for Mindarie made. There is a tendency on occasions 
for these to be used vexatiously. A lot of submissions are made to me by members of my own party who have 
had people come into their electorate office saying, “Such-and-such brought a VRO against me. They did it for a 
reason that was unfair.” It happens. We could try to redraft this legislation to strike a better balance, but I am not 
sure that that could occur, to be honest. This does not change that balance in any way, save that, if people get 
more of these orders against them and they breach them, they face a great prospect of imprisonment. The 
member for Nollamara raised the point of how many times a person can vexatiously ask for an order before the 
courts declare them vexatious or simply refuses to give the order? That is at the discretion of the courts. I can say 
that Magistrates Courts have a fairly razor-sharp eye for vexatious VRO and restraining order proceedings. I 
remember in about 1998 going down to court when I was working at Clayton Utz and representing someone who 
was trying to bring a restraining order against a neighbour. Of course we were being paid to represent that 
particular individual. The magistrate took one look at our very slim submissions and said, “This is nonsense. Get 
out of here”. That happens with some regularity in the courts. Magistrates take a very sharp eye to these issues. It 
comes back to the issue that member for Mindarie raised. Trying to work out which — 

Ms J.M. Freeman: The issue is that you have to go down to the courts. If someone has done this on repetitive 
occasions, you still, as the person who is effectively being harassed by this tool, have to go down to get it.  

Mr C.C. PORTER: The person will have to go down. It may be a very short hearing if the person has taken out 
three orders against the other person and they all have been knocked back. The only recourse that other person 
has is the same recourse they have if someone takes out other proceedings repetitiously against them; that is, to 
try to get them declared vexatious. 

The member for Balcatta had an issue with a constituent who was being subjected to vexatious litigation. 
Mr Prefumo was that person’s name; he was in the paper recently. Very unfortunately, Mr Prefumo also brought 
an action against a general practitioner, who settled out of court, which obviously emboldened Mr Prefumo. 
These things can have huge impacts on people’s lives. I am not convinced that we go early enough in declaring 
litigants vexatious, but it is something that I am considering in light of the issue the member for Balcatta raised 
with me. But that is a person’s recourse in effect. If someone has taken out contractual disputes, restraining 
orders or lodged dividing fence disputes against a person repetitiously, their recourse is to have them declared 
vexatious. That is far from simple. The other balance is trying to keep an open court system. It is something that 
we are having a bit of a look at. 



Extract from Hansard 
[ASSEMBLY — Thursday, 11 August 2011] 

 p5756c-5769a 
Ms Janine Freeman; Acting Speaker; Ms Lisa Baker; Mr Martin Whitely; Mr Christian Porter 

 [13] 

Ms J.M. Freeman: Before you move on from me, I asked a question about the VRO across borders. There was a 
March 2011 agreement about acknowledging VROs across borders. You were out of the chamber when I asked 
whether you could update us on what is happening. 

Mr C.C. PORTER: I think that is part of the cross-border justice agreement. It exists. I do not have any stats to 
hand about how many of those — 

Ms J.M. Freeman: But I thought it required legislation. That is what the release said: that you were organising. 

Mr C.C. PORTER: Can I look into that for the member? Is she talking about applying for a VRO against 
someone who is out of the jurisdiction?  

Ms J.M. Freeman: No. 

Mr C.C. PORTER: Or having your VRO recognised? 

Ms J.M. Freeman: Yes. 

Mr C.C. PORTER: I do not know the answer to that. I have a suspicion that the latter of those two is already 
effective. 

Ms J.M. Freeman: Apparently if you have a VRO, say, from Victoria and you come to Western Australia, 
you’ve got to apply for a VRO here against the perpetrator. That means that when you get to Western Australia, 
your VRO in Victoria will be recognised as a VRO that has validity here. I understand in March 2011 there was 
an agreement between the Attorneys General. 

Mr C.C. PORTER: Yes. 

Ms J.M. Freeman: The agreement was to put that in place. The press release says that you are putting in 
legislation. 

Mr C.C. PORTER: Just off the top of my head, I will have to say that I will return to the member on that and 
tell her what the answer is. 

Ms J.M. Freeman: Yes, that’s fine. 

Mr C.C. PORTER: The member for Maylands also spoke about the community sector and indicated that the 
demand she had anecdotally was that it was going up by 65 per cent. I have no reason to dispute that there is 
strong demand for these types of things. What she and others said about the number of beds available is 
something I will have a look at. I would say that there are some good things the government is doing in this 
space, but the bed availability is an area that I will have a look into. 

The member for Maylands mentioned training for magistrates. It is a difficult area. Our justice system, 
obviously, does not see the victim represented in a substantive way in court. Some people take the view that that 
is a good system and some people take the view that it is a bad system. Some magistrates deal with restraining 
order applicants in the domestic violence system somewhat more gently than others do. I put to the member that 
I am not sure that it is a matter about training. I think we could roll magistrates through a six-week sensitivity 
course and some of them would be less sensitive than others. Nevertheless, it might just be a matter I will raise 
with the Chief Magistrate in one of my regular meetings to see whether he believes training in that area is 
sufficient. I take the point the member for Maylands made about cruelty connection. I would be interested to see 
not the whole range of information, but what the member has about the connection in other jurisdictions between 
the RSPCA and so forth. 

That takes me to the member for Bassendean. I think we raised and addressed his issue, not necessarily to his 
satisfaction but it is a properly raised issue. 

Mr M.P. Whitely: There was one other issue of the police officer if the two parties are obviously unwilling to 
have or do not want a restraining order. 

Mr C.C. PORTER: The corrections issue. 

Mr M.P. Whitely: Whether the police officer himself has some sort of vexatious motivation. What protection is 
there after the event? It is unlikely but it is possible. 

Mr C.C. PORTER: Indeed. If a police officer issues a 72-hour notice, my understanding of the legislation is 
that the police can withdraw a notice they have issued. If evidence comes to light that it was vexatiously applied 
for and the whole thing was a ruse, the police can end—and they are the only ones who can end—the order. 

Mr M.P. Whitely: Yes, but what if they are the ones who set it up? 
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Mr C.C. PORTER: It is not impossible for that situation to develop. But the member’s point is if someone has 
had an order for 72 hours placed on them and evidence later appears that shows it was vexatious or unfair, there 
is no mechanism in this legislation to have the order stripped from the record. But the order itself is not a 
criminal record or anything of that nature. It is much like a restraining order. If someone has had an interim order 
brought against them and then at a full hearing it is found to have no substance and does not warrant a full order, 
the fact that the person had one brought against them on an interim basis which then later failed still exists. 

Mr M.P. Whitely: I suppose it is about the complaint process against the person. 

Mr C.C. PORTER: Absolutely. If the police are part of the vexatious issue of a restraining order, that would be 
a matter for internal police discipline. I get the point. If a police officer wants to separate a bikie and his wife for 
72 hours for reasons totally unconnected to the stability or otherwise of their domestic relationship and the police 
officer uses this order, it would be an improper use of the order and the police officer would be very unwise to 
do that; and as a matter of internal police discipline that would be a matter for police internally. 

I think that addresses all the questions from members opposite. I appreciate the points they have made and the 
way in which they have approached the bill. I understand that we are unlikely to need to go into consideration in 
detail, which may mean that I will move for the bill to be read a third time. 

Question put and passed. 

Bill read a second time. 

Leave granted to proceed forthwith to third reading. 

Third Reading 

Bill read a third time, on motion by Mr C.C. Porter (Attorney General), and transmitted to the Council. 
 


